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Trademark Trial and Appeal Board

In re GCS Group, Inc.

Serial No. 75/ 205, 892

Davi d V. Radack of Eckert Seamans Cherin & Mellott, LLC for
GCS G oup, Inc.

Mart ha Santomartino, Trademark Exam ning Attorney, Law
Ofice 112 (Janice O Lear, ©Managi ng Attorney).

Bef ore Seeherman, Hanak and Rogers, Administrative
Trademar k Judges.

Opi ni on by Rogers, Adm nistrative Trademark Judge:

GCS G oup, Inc. has filed an application to register
RES- A-TRACK as a trademark in International Class 9 for
goods identified as “conputer software for use in managi ng

a dat abase of health care providers, scheduling personnel
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and reporting to governnment agencies to facilitate
rei mbur serment . ”*

The Trademark Exam ning Attorney refused registration
under Section 2(d) of the Trademark Act, 15 U.S.C.
81052(d), on the ground that applicant's mark, as used in
connection with the identified goods, is likely to cause
confusion or m stake or to deceive consuners, in view of
the prior registration of the nmark RESTRACK 2000 for
“conputer software programfor docunmenting resident care in
medi cal and nursing facilities.”?

When the refusal was made final, applicant appeal ed.
Bot h applicant and the Exam ning Attorney have filed
briefs, but an oral hearing was not requested. W affirm
t he refusal.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the |ikelihood of

conf usi on issue. See Inre E.I. du Pont de Nenopurs and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In the

! Serial No. 75/205,892, filed Novenber 29, 1996, based on
applicant's allegation of first use and first use in comerce as
of May 15, 1996. The application was suspended for some tine,
pendi ng resolution of the prior-filed application that resulted
in issuance of the registration cited by the exam ning attorney
to support the refusal of registration considered herein

2 Regi stration No. 2,206,029, issued Novenber 24, 1998 to Kelly
Consul ting, Inc.
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anal ysis of |ikelihood of confusion presented by this case,
two key considerations are the simlarities of the marks

and the simlarities of the goods. Federated Foods, Inc.

v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29

( CCPA 1976) .

We begin with the goods and note that our analysis of
the simlarity or rel atedness of the goods is based on the
identifications in the involved application and

registration. See Octocom Systens Inc. v. Houston

Conputers Services Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787

(Fed. Cir. 1990), and Canadi an | nperial Bank of Commerce,

Nati onal Association v. Well|ls Fargo Bank, 811 F.2d 1490, 1

UsPQ2d 1813, 1815-16 (Fed. G r. 1987).

Appl i cant argues that the respective conputer prograns
are not conpetitive and that its programis used “in |arge
t eachi ng hospitals, where the activities of nedical
students and nedi cal residents nust be tracked,” whereas
registrant’s programis assertedly used only by “nursing
home facilities where patient novenents and needs nust be
tracked.” (Enphasis by applicant.) As further support for
its argunment that registrant’s goods woul d not be used in
hospital s, applicant asserts that nursing hones have
“residents” while hospitals have “patients” and, therefore,

since registrant’s RESTRACK 2000 mark suggests that the
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software sold under the mark tracks residents’ care, the
software would only be used in nursing hones, not in
hospitals. There is nothing in the record, however, to
support the contention that residents is a termused only
in conjunction with nursing hones and patients is a term
used only in conjunction with hospitals. W do not find
appl i cant’s unsupported argunent on this point persuasive.?

In short, applicant’s goods are not |imted to use in
| arge teaching hospitals and we agree with the exam ning
attorney that, as the goods are identified in the
application, they could be used in any facilities enploying
health care providers. 1In addition, in the absence of
support in the record for applicant’s contention that
residents is not a termthat can be used to refer to
i ndividuals receiving care in hospitals, we read the
registrant’s identification to enconpass computer prograns
tracking care being provided to individuals in all sorts of
nmedi cal facilities, including hospitals.

Finally, we note that one specific function of
applicant’s programis to “facilitate reinbursenent,”

apparently of | abor costs associated with providing nedical

3 Applicant itself alternately refers to the individuals whose
care is tracked by registrant’s conputer programas patients or
resi dents.
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care. There is nothing in the identification of
registrant’s programthat would preclude its being used to
facilitate rei nbursenent of these or other costs incurred
when providing nmedi cal care. Thus, the prograns may be
viewed as conplenentary, even if they are not conpetitive.
Even if goods identified in an application and
registration are not conpetitive, there may still be a
i keli hood of confusion, when simlar marks are used in
conjunction therewith, if such goods are related in sone
manner and/or if the circunstances surrounding their
mar keting are such that they would be likely to be
encountered by the sane persons under conditions that would
give rise to the m staken belief that the goods emanate
fromor are in sonme way associated with the same source or

sponsor. See In re Kangaroos U. S A, 223 USPQ 1025, 1026-

1027 (TTAB 1984), and cases cited therein. In the case at
hand, we find the goods related for purposes of the
i keli hood of confusion anal ysis.

Turning to the marks, we find themvery simlar. As
appl i cant acknow edges, the “Res” portion of each mark is
hi ghly suggestive of the term*“resident,” and the “Track”
portion of each mark specifies the commopn “tracking”
function of each program Applicant argues that the letter

“A" inits mark is the mark’s dom nant el enent and t hat
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“2000” is the dom nant elenent of registrant’s mark. W

di sagree. We do not find the “A” in applicant’s mark to
inpart any particular significance to the mark, or to
detract fromthe overall connotative significance of the
mark as signifying a programfor tracking hospital
residents. Likew se, we do not find the “2000” el enent of
registrant’s mark nearly as significant in its contribution
to the overall commrercial inpression of that mark as is the
“RESTRACK” portion. Generally, the first part of a mark is
nore likely to be inpressed upon the mnd of, and be

remenbered by, a prospective purchaser. Presto Products

Inc. v. Nice-Pak Products Inc., 9 USPQd 1895, 1897 (TTAB

1988). Moreover, notw thstanding that there is no

di sclai mer of “2000” in the cited registration, we agree

with the exam ning attorney that it would likely be viewed

by purchasers as indicative of a version or nodel of

registrant’s software. W do not find the presence of

“2000” in registrant’s mark sufficient to overcome the

simlarity in sight and sound of RES A- TRACK and RESTRACK.
While the marks may be different in connotation

i nsofar as each is suggestive of a programthat tracks a

different type of “resident,” we do not find any such
difference in connotation sufficient to outweigh the

overall simlarity of the marks in sight and sound. W
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need not find simlarity in each of the elenents of the
“sound, appearance or nmeaning” trilogy to find that marks

are simlar for purposes of the likelihood of confusion

analysis. See In re Lanson G| Co., 6 USPQ2d 1041, 1042

(TTAB 1988)

Applicant argues that its goods are expensive and
woul d only be purchased by sophisticated consuners. Even
so, when marks very simlar in appearance and pronunci ation
are used on or in connection wth related goods, even
sophi sticated purchasers may be confused. See, e.g., Wiss

Associ ates Inc. v. HRL Associates Inc., 902 F.2d 1546, 14

UsP2d 1840 (Fed. Cir. 1990). Moreover, given that the
goods as identified are not conpetitive but may be vi ewed
as conpl ementary, even sophisticated consuners may view the
marks as variations on a thene intended to differentiate
rel ated products having a conmon source or sponsorship.

Deci sion: The refusal of registration under Section

2(d) of the Lanham Act is affirned.



